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No. 7311.

In the

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Isidore B. Dockweiler,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

PETITIONER'S OPENING BRIEF.

To the Honorable, the Judges of the United States Circuit

Coftrt of Appeals for the Ninth Circuit:

STATEMENT OF THE CASE.

From a deficiency letter of the Commissioner of Internal

Revenue of the United States, being his deficiency letter

IT:PA:PYA-60 D, ARM, dated September 23rd, 1926,

wherein it was determined that your petitioner herein was

subject to a deficiency income tax for the calendar year

1921, amounting to the sum of nine hundred forty-four

and 03/100 dollars ($944.03) [Transcript of the Record,

pp. 8-13, inch], the petitioner herein filed a petition with



the United States Board of Tax Appeals in accordance

with the provisions of section 274 of the Revenue Act of

1926, and within the time allowed by law for the redeter-

mination of this deficiency. [Transcript of the Record,

pp. 2-7, incl.] From the decision, opinion and order

[Transcript of the Record, pp. 19-19, inch] of the United

States Board of Tax Appeals supporting the determina-

tion of said deficiency by the said Commissioner of In-

ternal Revenue and deciding that there was a deficiency

of nine hundred forty-four and 03/100 dollars ($944.03)

for the calendar year 1921 in the payment of the income

tax by the said petitioner herein, the said petitioner filed

herein and within the time allowed by law his petition for

review of decision of the United States Board of Tax

Appeals. [Transcript of the Record, pp. 20-26, inch]

SPECIFICATION OF ERROR.

The decision of the United States Board of Income Tax

Appeals is contrary to the evidence.

The Gist of the Question Presented on Appeal.

Pertinently and succinctly the sole and only question for

determination by this Honorable Court is whether the

United States Board of Tax Appeals in its opinion and

decision was justified in law to disregard, as petitioner

claims it did, the uncontradicted and unimpeached testi-

mony of a competent witness with respect to the facts

involved in the controversy. -^

11
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The Question Presented to the United States Board

of Tax Appeals.

It appears from the record, as we shall point out, that

this deficiency tax amounting to $944.03 assessed against

the petitioner herein arose out of a disallowance by the

Commissioner of Internal Revenue of a deduction in his

income tax return for the calendar year 1921 of $2,725.00,

representing his alleged loss from the sale of a certain

residence owned by the petitioner and sold during the

taxable year in question, namely, 1921. That this dis-

allowance was based upon the following grounds:

"Exhibit "A"—Page 3.

In re: Isidor B. Dockweiler.

Items Changed.

The loss on sale of house is disallowed in accord-

ance with IT-1696CB11-1, page 95.

This property was purchased by taxpayer in 1895

and was occupied as his residence for eleven years,

when he moved to another residence and rented this

house until it was sold and moved from the lot. Tax-

payer states that he purchased it with the view to its

ultimate sale for profit, but living in it as long as

he did seems to contravent this statement." [Tran-

script of the Record, pp. 10-11.]

Upon the hearing of the cause before the United States

Board of Tax Appeals it appears that the respondent

herein abandoned this position.

''Mr. Finch: In this matter, the only issue in-

volved is the loss estimated by Mr. Dockweiler in the

taxable year of 1921, on the sale of a house, amount-



ing to $2,725.00. The house on March 1st, 1913,

was worth $4000.00, and he had taken a depreciation

of $775; he sold it in the year (25) 1913 (It is

obvious from the record that counsel's reference to

the year 1913 was a misstatement. The year referred

to was 1921) for $500.00, resulting in a net loss of

$2725.00. The Government investigator disallowed

the tax on the theory that the house was purchased

primarily for a home and not for profit. This prop-

erty purchased by the taxpayer in 1895, was occupied

as a residence for some years, when he moved to

another residence, renting this property. The Gov-

ernment disallowed the deduction simply upon the pre-

sumption he bought this property for a home and not

for profit.

Mr. Creason: I may state at this time that there

is no issue relative to this property, or the deduct-

ibility of any loss, if the loss occurred. It shall there-

fore be incumbent upon the taxpayer to present the

case and show he sustained a deductible loss.

Mr. Finch: In other words, do I understand the

only question that you want proof upon is the valua-

tion of the property at this time?

Mr. Creason : The valuation only, yes.

Mr. Finch: But you will concede he is entitled to

the deduction?

Mr. Creason : Yes, if there is any loss sustained,

he is entitled to it." [Transcript of the Record, pp.

27-28.]

Mr. Finch : In order that I might not be misled,

I understand it to concede that the only point that

we need to make proof upon was the value of the

house and the amount received, and makes no ques-

I
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tion that he is not entitled to a deduction. Isn't that

the fact, that the house was, at one time, occupied by

him as his home?

Mr. Creason: That is right." [Transcript of the

Record, p. 29.]

The cause then proceeded to trial solely upon the ques-

tion of valuation.

THE ARGUMENT.
The Facts as Disclosed by the Statement of Evidence.

The petitioner herein was the sole witness at the hear-

ing and testified as follows:

''The house in question here was located at No.

1341 South Hope street in the city of Los Angeles.

I purchased the house in 1895 and sold the house in

the year 1921. I received for said house the sum of

$500.00. I know that the value of the house on the

1st day of March ,1913, was $4,000.00. I claimed

a previous depreciation of income tax returns of

$775.00." [Statement of Evidence, Transcript of

the Record, p. 29.]

"In my opinion in 1921 this house was worth

about $4,000.00." [Statement of Evidence, Tran-

script of the Record, p. 29.]

"The Member: May I call your attention to the

fact (29) that the determination of the Commis-

sioner here is presumed to be correct and the burden

is upon you to show the value of the property and

the price received for it, and so on.



Mr. Creason: (His) The Commissioner's deter-

mination was based solely upon the proposition that

this was bought primarily as a home and not for

profit, and therefore that this was disallowable, not

upon the question of value. He did not contest that

at all. That is all." [Statement of Evidence, Tran-

script of the Record, p. 32.]

The Law.

We point out now that the petitioner herein was a

competent witness.

"An owner of property may, without being quali- j

fied as an expert on values, testify as to his opinion

of the value of that which he owns."

Hood V. Beacon Van & Storage Co., 178 Cal. 150,

172 Pac. 594;

Willard v. Valley Gas and Fuel Company, 171 Cal.

9, 151 Pac. 286;

Le Briin v. RicJmrds, 210 Cal. 308, 318.

These citations, however, are probably unnecessary be-

cause the United States Board of Tax Appeals admits the

competency of the witness.

"He was competent to so testify (Wyatt v. S. A.

L. Ry., 156 N. C. 307), but after considering the

testimony in the light of the attendant circumstances

we must say it is not sufficiently convincing. Ameri-

can Chemical Paint Co., 25 B. T. A. 1208." [Memo-

randum Opinion, Transcript of the Record, pp. 18,

19.]
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It is also admitted in the Memorandum Opinion of the

United States Board of Tax Appeals that if the petitioner

herein sustained a loss that such a loss was deductible

under the circumstances of this case.

"The purchase of a house to be used as the pur-

chaser's home is not a transaction entered into for

profit, and a loss resulting therefrom would not be

deductible from gross income under section 214 (a)

of the Revenue Act of 1921, on said account, but

when the owner ceases to use such house as his home

and leases it to a tenant for a rental price he enters

into a new transaction, which, being for profit, ren-

ders deductible any loss incurred thereafter on said

account while the property is so used. (lb. 214 (a)

(5).) Heiner v. Tindle, 276 U. S. 582." [Memo-

randum Opinion, Transcript of the Record, p. 17.]

It is now respectfully submitted that the testimony of

the petitioner herein, being uncontradicted and unim-

peached overcame entirely any presumption of law that

the finding of the Commissioner of Internal Revenue was

correct and that the opinion and decision of the United

States Board of Tax Appeals for a review of which this

petition was herein filed is against the law and should be

reversed.

"A presumption (unless declared by law to be con-

clusive) may be controverted by other evidence direct

or indirect; . . ."

Code of Civil Procedure of the State of California,

Sec. 1962.
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"Disputable inferences or presumptions, while evi-

dence, are evidence the weakest and least satisfactory.

They are allowed to stand, not against the facts they

represent, but in lieu of them. The fact being proven

contrary to presumption, no conflict arises; the pre-

sumption is simply overcome and dispelled."

Savings and Loan Society v. Burnett, 106 Cal. 514,

529.

''From the foregoing we deduce that a fact is

proved as against a party when it is established by

the uncontradicted testimony of the party himself or

of his witnesses, under circumstances which afford no

indication that the testimony is the product of mis-

take or inadvertence; and that when the fact so

proved is wholly irreconcilable with the presumption

sought to be invoked, the latter is dispelled from the

case."

Mar Shee v. Maryland Assurance Corp., 190 Cal.

1,9.

The testimony of the witness, the petitioner, is positive,

uncontradicted and unimpeachcd to the effect that he sold

the house in question in the year 1921 for the sum of

$500.00. The testimony of the witness is positive, uncon-

tradicted and unimpeaclied that the value of the house on

the first day of March, 1913, was $4,000.00. The testi-

mony of the witness is positive, uncontradicted and iinim-

peached that he had claimed a previous depreciation in

income tax returns of $775.00.
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The Opinion of the United States Board of Tax
Appeals.

Petitioner respectfully represents that the Memorandum

Opinion of the United States Board of Tax Appeals pur-

suant to the determination of which it based its decision

is inaccurate in its statements as to the testimony, er-

roneous in its legal conclusions and the decision based

thereon should by this Honorable Court be reversed.

To illustrate:

''Petitioner testified that he received $500 for the

house. The instrument, if any, by which the house

was conveyed was not produced. The grantee and

his connection, if any, with petitioner was not named.

What effort, if any, was made to secure a purchaser

willing to pay more nearly the stated value of the

house was not shown." Memorandum Opinion,

Transcript of the Record, p. 16.]

We know of no law requiring "the instrument, if any, by

which the house was conveyed" to be produced. We know

of no law requiring this petitioner to name "the grantee

and his connection, if any, with the petitioner." We know

of no law requiring the petitioner to show "what effort,

if any, was made to secure a purchaser willing to pay

more nearly the stated value of the house." It is pointed

out that the petitioner testified as follows:

"I moved out of the house in 1906 and it was con-

stantly rented; it was an income producer; and then

I sold the house which was moved and transferred to

another lot by the purchaser." [Statement of Evi-

dence, Transcript of the Record, p. 34.]
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The member of the board who wrote the opinion should

have known (for such a fact is within the common knowl-

edge of anyone) that where the owner of a house sells it

to a purchaser who undertakes to remove the house to

another location, no such purchaser, by reason of the cost

of removal and the cost of locating it upon another lot,

would ever pay the approximate real value of the house.

In fact, it has not infrequently occurred, that houses are

often given away in consideration of the removal of them

by the donee.

It is, therefore, maintained that if the decision of the

United States Board of Tax Appeals rests in whole or in

part upon the foregoing quoted portion of its opinion that

said decision rests upon an ill considered and erroneous

opinion.

Again, the opinion recites:

"and that previous to March 1st, 1913, depreciation

in the estimated sum of $775 had been taken."

[Memorandum Opinion, Transcript of the Record,

p. 17.]

The testimony of the petitioner and witness is:

'T claimed a previous depreciation in income tax

returns of $775." [Statement of Evidence, Tran-

script of the Record, p. 29.]

It is quite obvious that the statement in the opinion above

quoted is not consonant with the facts for no taxpayer,

prior to the first day of March, 1913, the effective date

of the original income tax act of the United States, ever

took any depreciation "income tax returns."
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Again

:

"The rate of depreciation was agreed to be 4%
and it was testified by petitioner tliat, as he had re-

collected the $775 had been taken previous to 1913.

How much was taken in the eight succeeding years

before the sale was not stated. The tax returns, if

no other data from which the real amount of depre-

ciation taken could have been ascertained, were ap-

parently present at the trial but were not offered in

evidence." [Memorandum Opinion, Transcript of the

Record, p. 18.]

We again call attention to the testimony of the peti-

tioner and witness:

"I claimed a previous depreciation in income tax

returns of $775." [Statement of Evidence, Tran-

script of the Record, p. 29.]

Perhaps it is true as suggested in the opinion that the tax

returns themselves would have been the best evidence but

the opinion is grossly in error in its conclusion for two

reasons

:

1. "Uncontradicted testimony cannot be disre-

garded, although not the best evidence, where offered

and admitted without objection."

Kansas City S. R. Co. v. C. H. Albers Co., 223

U. S. 573.

2. For the further reason that the best evidence

being the income tax returns, were in the possession

of the respondent herein himself, being the Commis-

sioner of Internal Revenue of the United States, and

therefore, the critical observation of the Board is at

once apparent and its conclusion erroneous and un-

justified.
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It is quite apparent from the record which has thus been

presented that the value of the house sold on March 1st,

1913, was $4,000. That it was sold in 1921 for the sum

of $500. That the petitioner herein had depreciated in his

previous income tax returns the said house in the sum

of $775. That in his 1921 return he had credited him-

self with the said sum of $500 and the said sum of $775

and deducted the total of said two sums, namely, $1225.00,

from the value of said house, namely, $4,000.00, and had

sustained a resulting loss in the sum of $2,725.00 for

which loss he should have been allowed a deduction and

that, therefore, the deficiency tax based upon the refusal

to allow such deduction and which tax amounted to the

sum of $944.03 was not properly chargeable against this

petitioner.

It is admitted by the board that the petitioner herein

was a competent witness. His testimony is uncontra-

dicted in the evidence, and, as the record discloses, the

respondent herein introduced no evidence. His testimony

is unimpeached and, therefore, "must be presumed to be

unimpeachable."

Baker v. Humphrey, 101 U S. 441.

The Memorandum Opinion of the United States Board

of Tax Appeals refers to the presumption in favor of the

"correctness of the Commissioner's ultimate deter-

mination." [Memorandum Opinion, Transcript of

the Record, p. 19.]
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We do not dispute that such a presumption exists but

of what value is the presumption in the face of direct

evidence to the contrary. It is a well established prin-

ciple, as has been pointed out, of law that the moment

that direct evidence overcomes the presumption, the pre-

sumption fails to have any evidentiary value. It is the

contention of the petitioner herein that his positive and

direct testimony, uncontradicted and unimpeached, over-

comes any presumption in favor of the Commissioner,

and that, therefore, the decision of the United States

Board of Tax Appeals is against all the evidence in the

record and therefore contrary to law. It is, therefore,

respectfully urged that the decision of the United States

Board of Tax Appeals finding "That there is a deficiency

of $944.03 for the year 1921" be reversed.

Respectfully submitted,

Frank P. Jenal,

Attorney for Petitioner.




